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TERRORISM (PREVENTATIVE DETENTION) BILL 2005 
Committee 

Resumed from 22 August.  The Deputy Chairman of Committees (Hon Graham Giffard) in the chair; Hon Jon 
Ford (Minister for Local Government and Regional Development) in charge of the bill. 

Progress was reported after clause 16 had been agreed to. 

Clause 17:  Prohibited contact order (person in relation to whom preventative detention order is being 
sought) - 
The DEPUTY CHAIRMAN:  There are some amendments on the supplementary notice paper in the name of 
Hon Giz Watson.  The member may be aware that those amendments are inconsistent with a previous resolution 
of the committee.  Therefore, I advise the member that she will be unable to move those amendments. 

Hon GIZ WATSON:  I could move them, but I will not. 

Clause put and passed.   

Clause 18:  Prohibited contact order (person in relation to whom preventative detention order is already 
in force) - 
Hon GIZ WATSON:  I move - 

Page 17, lines 27 and 28 - To delete “as soon as practicable” and insert instead - 

within 24 hours 

This amendment is similar to an amendment that I moved to an earlier provision.  Again, it seeks to provide a 
clearer direction in relation to a prohibited contact order for a person in relation to whom a preventative 
detention order is already in force.  The amendment seeks to amend subclause (2) to provide that if an 
authorisation is issued orally, it must be confirmed in writing within 24 hours, rather than as soon as practicable 
after it is issued.  I am aware that in an earlier clause we dealt with a similar principle.  In our view, the term “as 
soon as practicable” is too broad and flexible.  We believe 24 hours is a reasonable time within which to provide 
written confirmation.  I will not say any more than that.  I assume the government will also not be supporting this 
amendment.  Again, because we are dealing with such significant powers, we believe this additional constraint is 
appropriate.  

Hon JON FORD:  The government will not be supporting the amendment.  The purpose of this clause is to 
enable the Commissioner of Police to respond to immediate threats in exceptional circumstances.  We believe 
that if we amend the clause to read “within 24 hours” instead of “as soon as practicable”, there may be a risk that 
the validity of the authorisation will be challenged. 

Hon SIMON O’BRIEN:  The opposition will not be supporting the amendment either.  As we have stated in the 
debate previously, we recognise that there may not be sufficient time, given the urgency of an emerging 
situation, for the authorisation for a prohibited contact order to be issued in writing; therefore, it may need to be 
issued orally.  We believe the term “as soon as practicable after it is issued” will cater for this eventuality.  The 
authorisation would normally be issued considerably earlier than 24 hours after the order is issued, but not 
necessarily.  It will depend on the circumstances of the situation.  The other problem is that this bill deals with 
situations of an extraordinary nature.  The whole purpose of a prohibited contact order is to prevent a person in a 
terrorist cell from being able to contact another person and acquaint that person with the news that their 
operation or enterprise has been compromised.  That would be a serious security breach.  We believe that if we 
set a strict limit of, say, 24 hours - or 48 hours, or 17 hours and 27 minutes - we would run the risk that if that 
limit was technically breached, there would be no flexibility, and some blooming lawyer could run off to the 
Supreme Court and attempt to have the order invalidated on the basis of that technicality.  Therefore, sorry, but 
we will not be supporting the amendment.   

Hon GIZ WATSON:  It might be useful at this stage if I indicate that I will not be pursuing the other 
amendments standing in my name on this clause - that is, amendments 25/18, 26/18 and 27/18 - because they 
relate to the words “an issuing authority”, which we have dealt with previously. 

Amendment put and negatived. 

Clause put and passed.   

Clauses 19 and 20 put and passed.   

Clause 21:  Status of person making preventative detention order - 
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Hon GIZ WATSON:  The same arguments that I have put on previous clauses still exist for my opposition to 
this clause.  We do not believe a judge should act in this capacity.  To be consistent with that position, therefore, 
I will be voting against the clause.  I will not go over the debate again; we have had that debate on an earlier 
clause and obviously I did not persuade the committee of the merits of that argument.  This clause does not fit 
into our model of having the Supreme Court as the authority in the issuing of preventative detention orders. 

Clause put and passed. 

Clause 22:  Review by Supreme Court - 
Hon GIZ WATSON:  My intention here is to pick up on one of the recommendations that flowed from the Law 
Society’s submission to the Standing Committee on Uniform Legislation and Statutes Review, which was to 
create a new subclause (3).  Current subclause (3) states -  

If the preventative detention order was made by a judge, the court in the review proceedings is not to be 
constituted by or so as to include that judge. 

My amendments to the clause will require that the review proceedings be constituted of at least three judges and 
should not include the judge who made the order.  The Law Society of WA considered that it was more 
appropriate to have two judges constituting that review proceeding.   

The DEPUTY CHAIRMAN (Hon Graham Giffard):  Does Hon Giz Watson want to move the first two 
amendments together?  I think that would be in order. 

Hon GIZ WATSON:  Yes, it might assist members in understanding the full impact of the amendments.  I 
move - 

Page 21, line 16 - To delete “a” and insert instead - 

one 

Page 21, lines 17 and 18 - To delete “not to be constituted by or so as to include that judge” and insert 
instead - 

to be constituted of at least two judges and not to include the judge who made the order 

The amendments will ensure that at least two judges will constitute the review proceedings and that one of those 
judges will not be the judge who originally made the order. 

Hon JON FORD:  I am advised that we went from two judges to one judge because of a concern about getting a 
number of judges together.  Therefore, it gets back to the argument of trying to work expeditiously but still have 
a balance.  I am also advised that, notwithstanding that, in the end the court is controlled by the Chief Justice, 
and the Chief Justice will decide whether there should be two or three judges.  Having this clause refer to one 
judge will not affect that discretionary power.  This is about striving to move quickly to save lives.  The Chief 
Justice can appoint more judges if that is what the Chief Justice wants. 

Hon GIZ WATSON:  There is some comfort in what the minister has said.  However, I ask the minister to 
indicate where that is included in this bill.  I cannot see where it fits. 

Hon JON FORD:  The only reference to it in the bill is in subclause (2), which states in part - 

. . .  the police officer detaining the subject must bring the subject before the General Division of the 
Supreme Court for a review of the order. 

It does not seek to dictate to the court how the review proceeding is constituted.  Because we are not actually 
issuing an instruction on how many judges should sit on the bench, the Chief Justice will have the discretionary 
power to appoint one, two or three judges.  If the Chief Justice thought it was appropriate to appoint two judges 
because of the difficulty of the case, he could do that.  If we included a figure for the number of judges in the 
bill, that would take away the discretion of the Chief Justice.  The bill’s reference to only one judge does not 
mean that only one judge must be appointed.   

Hon SIMON O’BRIEN:  I understand that at its genesis this provision in the bill stated that if the preventative 
detention order was made by a judge, the court in the review proceedings had to be constituted by more than one 
judge.  I think the confusion then arises from that.  The bill we now have before us is different, of course, and 
that is not how it reads.  I am just reflecting on that again.  Bearing in mind I was a member of a committee 
together with Hon Giz Watson that reviewed this legislation, I now have a rather different understanding.  It 
struck me that this provision was initially interpreted as more than one judge must sit in review because one of 
those judges could be the judge who made the order and Caesar should not judge Caesar.  That was the initial 
wording as drafted, as I understand it.  However, that is not what we are dealing with now; therefore, I must not 
dwell on that, as we are blind to that.  The bill that we have before us, which must have had amendments of 
which we are unaware made to it in another place, now states in clause 22(3) - 
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If the preventative detention order was made by a judge, the court in the review proceedings - 
That is, the General Division of the Supreme Court - 

is not to be constituted by or so as to include that judge. 
That makes a whole lot of sense.  Caesar should not judge Caesar.  I saw a cartoon lampooning the state of the 
health system and how people could not get access to doctors or access was too pricey.  A doctor in the cartoon 
gave some news to a patient, which may or may not have been unfortunate; I do not know.  He said, “I think you 
are pregnant.”  The patient said, “I want a second opinion.”  The same doctor turned around and said, “No 
problem; I still think you are pregnant.”  In this situation, of course, it would be unreasonable for a judge to 
make an order and then be the same judge sitting on the hearing for the issuing of that order.  Clearly the bill, as 
drafted, does achieve that.  However, the purpose of Hon Giz Watson’s amendment is to ensure that there is 
more than one judge anyway.  We all accept that a judge sitting in review cannot be the judge that gave the order 
in the first place, so let us put that issue to one side.   
We now come to the question of how many Supreme Court judges will form the bench that reviews the order.  
There was an interpretation by a witness at an inquiry on behalf of the Law Society of WA, I think, and by some 
members of this chamber, that this current clause means that only one judge need sit in review.  In fact, it 
virtually says that a judge - there could hardly be fewer than one - will sit in review.  Hon Giz Watson said that 
we probably would not want only one judge sitting in review and that we would want at least two and that that 
might create a different dynamic.  I think that is the intent.  The opposition has a lot of sympathy for that view.  
In view of the way the amendments have been going, there was a window of opportunity for making such an 
amendment.  I want to clarify what the minister has told the house, which makes a lot of sense.  I think the gist of 
what he was saying is that this matter will be, by law, referred for review to the General Division of the Supreme 
Court.  Therefore, if we say that in the statute - if that is what we will do and I think we will - it will then be in 
the hands of the Supreme Court, as managed and directed by the Chief Justice, to do its business.  I note that he 
is nodding and I have it right so far. 
Hon Jon Ford:  Yes. 

Hon SIMON O’BRIEN:  I further understand from what the minister said that the number of judges allocated to 
sit on a review will be allocated by the Chief Justice, which could be any number of judges. 
Hon Jon Ford:  That is correct. 
Hon SIMON O’BRIEN:  We might therefore be talking about three judges. 
Hon Jon Ford:  That is correct. 

Hon SIMON O’BRIEN:  What is the normal practice when the General Division of the Supreme Court 
performs an equivalent review?  I believe the answer to that question is the reassurance that the honourable 
member is seeking, and I am interested to know as well. 

Hon JON FORD:  I thought that the comments by Hon Simon O’Brien were succinct and explained what I was 
trying to say a lot better than I did.  The advice I have before me states that former Acting Chief Justice Murray 
suggested that he could see no reason why only one judge could not constitute the review court, even if the 
issuing authority was also a current judge; and although the Acting Chief Justice knew of no precedent for such 
an approach, the very nature of the legislation itself has no precedent either in his view.  Therefore, 
unfortunately, we cannot second-guess how the Chief Justice might constitute the Supreme Court because there 
is no precedent for this legislation.  However, as Hon Simon O’Brien said, and I tried to explain, the very nature 
of the statement “must bring the subject before the General Division of the Supreme Court for a review of the 
order” in what will hopefully become a statute means that the Chief Justice has the discretion, as the Chief 
Justice would in any sitting of the General Division of the Supreme Court.  The member is correct: it could result 
in three judges sitting on the review. 

Hon SIMON O’BRIEN:  I thank the minister, firstly, for the explanation and, secondly, for the great 
compliment of saying that I was succinct.  Nobody has ever accused me of that before in this place or anywhere 
else, and I am touched.  There was another matter, though, in the minister’s explanation, and I protest that he 
gave a very clear explanation.  I understand we would virtually cross the bounds if we were to legislate on the 
constitution of the bench.  Does it not rest with the judiciary rather than the legislature to dictate this? 

Hon JON FORD:  No, we could legislate to make provision for a minimum of two judges.  In that case there 
would be a minimum of two judges, but the Chief Justice could appoint three.  This provision just limits the 
minimum number.  As the member said earlier in previous argument, that was in place when the bill was first 
drafted.  An argument was put that there be a certain pool of judges and one could end up being the judge who is 
the issuing authority.  That would exclude him from reviewing an order, so that is one judge taken out of the 
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pool.  As such, the pool would be reduced.  The view was put and accepted in the other place that it could be 
limited to just one judge. 

Hon SIMON O’BRIEN:  I do not want to draw this out any longer but it may even be instructive if this is on 
the record for an occasion on which someone might have to make a decision and determine what the intent of the 
Parliament was.  As I understand it and from all we have discussed, and having regard to the bill before us - 
which is 120-2 - we are not talking any more about whether there should be just one judge.  The question of one 
judge has not come before us, even though some people involved in this process have referred to it.  What is 
before us is a clause that tells us in part that the subject must be brought before the General Division of the 
Supreme Court - no more, no less.  It also goes on to state - this is the bit we are now contemplating amending - 
in so many words that if one of the Supreme Court judges has been involved in issuing the order, that judge is 
not to be on the bench when the matter is reviewed.  It is as simple as that.  We all agree with that.  Anyone 
would agree with that.  It does not get down to the number of judges on the bench.  In effect, instead of trying to 
achieve what the intent was of the amendment - I have a lot of sympathy at face value for the amendment - it is 
not now a matter of looking at the number of judges as a minimum or whatever.  That is something that we 
would effectively be introducing.  With all that in mind and with the advice of the minister, the opposition is 
reassured about what the true meaning of the subclause is.  We would agree to the clause being agreed to as 
printed in the bill.  We do not believe that it requires an amendment in this part. 

Hon GIZ WATSON:  I found that exchange useful.  I have gleaned from that that nobody is objecting to the 
notion that it is desirable to have two or more judges if possible.  The question is whether we think it is 
unnecessarily constraining the procedure to require that it be two or more.  I accept that perhaps my argument 
will not prevail.  It is useful to note that there is agreement that that would be a desirable outcome and, as much 
as the Parliament could prescribe two as a minimum, we certainly acknowledge that two or more judges would 
be a better form of review than one.  We can agree on that much.  If that is the understanding, there is no reason 
to not put that in the bill.  I realise that probably the argument will revolve around what happens if only one 
judge can be found in the time frame. 

Hon Simon O’Brien:  Quite often when a bench is made up of multiple judges, typically it is an odd number to 
make sure that there is a result.  I am only a layman so I do not know whether that is the case.  If we say there 
should be two judges, the Chief Justice might disagree and say that there should be three or five. 

Hon GIZ WATSON:  The member will be aware that the wording of the amendment I am proposing is for there 
to be at least two judges.  In effect, we would be talking about three.  The other useful thing that has come out of 
this is the recognition that we are going into novel areas in terms of the quote read by the minister.  This is where 
it gets very tricky and our responsibilities as parliamentarians become significant.  We are tinkering with areas of 
jurisdiction and law that we do not normally deal with.  We are dealing with extraordinary powers and 
circumstances.  The intention is to at least deal with extraordinary circumstances.  Whether we can is another 
question.  From the Greens’ point of view, we would err on the side of caution.  We would ensure that any 
review is done by at least two judges.  We do not disagree with the proposition - I do not think anybody here 
does - that any review should not involve the judge who made the first decision.  We are not seeking to change 
that.  With those comments I urge the chamber to support the amendments. 

Amendments put and negatived. 
Hon GIZ WATSON:  I move - 

Page 22, after line 2 - To insert - 

(e) and any other person as the Supreme Court thinks fit. 
Subclause (5) states - 

The following persons may adduce evidence (including by calling witnesses or producing material), or 
make submissions, to the Supreme Court in the review proceedings - 

(a) a police officer; 

(b) a lawyer representing a police officer; 

(c) the subject; 

(d) a lawyer acting for the subject. 

My amendment would insert a new paragraph (e) to include any other person as the Supreme Court thinks fit.  
The intention of this is fairly simple.  We argue that it is not appropriate to restrict the Supreme Court on whom 
the court sees fit to call before it.  We argue that the court should have as much latitude as it needs to assess the 
merits of a case, and restrictions on procedures will not assist that process.  Inserting a new paragraph (e) will 
allow the Supreme Court full discretion to call any other person who the court sees fit rather than restricting it to 
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the four categories of person listed in the bill.  We cannot see a good argument for why the court should be 
constrained to hear argument from only the four types of person listed; that is, a police officer, a lawyer 
representing a police officer, the subject and a lawyer acting for the subject.  The Supreme Court should be able 
to hear from others if the court deems that would be useful in assessing whether to uphold a preventative 
detention order.   

Hon JON FORD:  The government does not support this amendment for a couple of reasons.  Clause 22(5) 
seeks to ensure that the people listed in paragraphs (a), (b), (c) and (d) are included in the proceedings before the 
Supreme Court.  However, it does not limit the court.  Clause 22(7) states -  

Subsections (3), (5) and (6) do not otherwise limit the power of the Supreme Court to control the review 
proceedings. 

Therefore, it does not in any way restrict the ability of the court to manage the review.  All subclause (5) says is 
that those people must be included.  However, subclause (7) then says that, notwithstanding that, the Supreme 
Court can include anybody else, and it can manage the proceedings as it sees fit. 

Hon GIZ WATSON:  I need to follow up on that, because clause 22(5) says “may adduce evidence”.  
Therefore, as I read it, it is not that the court is required to hear from those four categories of person.  
Fortunately, I do not have a law degree.  However, clause 22(7) states -  

Subsections (3), (5) and (6) do not otherwise limit the power of the Supreme Court to control the review 
proceedings. 

Is the minister saying that that means that the Supreme Court could call any other witness as it saw fit? 

Hon JON FORD:  Yes.  Subclause (5) gives those people who are named a right to appear.  Subclause (7) says 
that, notwithstanding that, the court can do what it wants in managing the review.  To answer the member’s 
question succinctly, if the court feels that it wants to bring anybody else in, it can. 

Amendment put and negatived. 

Hon GIZ WATSON:  The next amendment on the supplementary notice paper is 38/22.  I am concerned about 
subclause (7).  Still dealing with the issue of review by the Supreme Court, the amendment standing in my name 
is to delete lines 9 and 10 in subclause (7), which state -  

Subsections (3), (5) and (6) do not otherwise limit the power of the Supreme Court to control the review 
proceedings. 

My view is that it would be far simpler to include the words that I am proposing to insert instead, which read -  

The Supreme Court controls the order of the hearing and the review proceedings. 

I might review my thoughts on this.  Having heard the arguments that the minister has made about the Supreme 
Court being able to control its own proceedings, perhaps this amendment is not necessary, because it would 
simply restate what the minister claims the bill does anyway.  Therefore, I am happy to not formally move 
amendment 38/22.  Following the minister’s answers, I am satisfied that the court has the power to control the 
order of the hearings and the review proceedings.  However, perhaps the minister would clarify whether my 
understanding is correct. 

Hon JON FORD:  Hon Giz Watson is absolutely right.  That subclause does in fact ensure that there is no 
misunderstanding about the limit of the power of the court to run its own business.  The court is in charge of 
itself.   

Hon GIZ WATSON:  I will not pursue the next amendment on the supplementary notice paper; that is, 
amendment 39/22.  Again, this amendment is similar to a whole string of amendments seeking that the issuing 
authority be the Supreme Court.  We have had that argument, and it has not been won, so I will not pursue that 
amendment. 

Clause put and passed. 

Clause 23:  Powers may be exercised while review is in progress - 

Hon GIZ WATSON:  Similarly, I will not pursue amendment 40/23 on the supplementary notice paper.  It is 
the same issue. 

Clause put and passed. 

Clauses 24 to 28 put and passed. 
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Clause 29:  Use of force - 
Hon GIZ WATSON:  The Greens do not object to this provision.  It is probably important that it is spelt out.  
Issues about the use of force, which are an understandable concern, have been raised regarding the exercise of 
those powers under this bill.  This clause clearly states that - 

a police officer -  

(c) must not use more force, or subject the person to greater indignity, than is reasonably 
necessary in the circumstances; and 

(d) must not use force which causes death or grievous bodily harm unless that force is used 
lawfully in self-defence or defence of another. 

My first question is: what are the existing powers regarding the use of reasonable force?  I am not sure that this 
provision is any different from the existing understanding of the capacity of a police officer to use reasonable 
force.  Perhaps the additional words that are not normally understood are “or subject the person to greater 
indignity than is reasonably necessary in the circumstances”.  How does this provision differ from provisions in 
other acts such as the Police Act or the Criminal Code regarding the use of reasonable force?   

Hon JON FORD:  This clause relates to the use of force by police officers to carry out their duties under this 
legislation to deal with people under preventative detention orders and to prevent the loss of evidence.  I am 
advised that the Criminal Code and other legislation, such as the prisons legislation, provides for the use of legal 
force under certain circumstances.  For example, if a prisoner who is convicted of a certain offence attempts to 
run away, legal force can be used to prevent him running away.  Under this clause, a police officer cannot do 
that.  A police officer can use legal force only in self-defence or in defence of another person.  If a person is 
pointing a gun at another person or the police officer or running into a crowd with explosives, legal force can be 
used.  If a person who is being detained under a preventative detention order attempts to escape, the police 
officer cannot use more force than is necessary in the circumstances.  

Hon GIZ WATSON:  Perhaps this provision is to deal with the circumstances that I alluded to in my second 
reading contribution; that is, the case of a man who panicked in the London Underground and was consequently 
shot.  It turned out later that he had nothing offensive on him and he was not about to commit a terrorist attack.  I 
understood the minister to say that this is a better provision to deal with someone who may panic and run away.  
He may be shot, but the police officer would be found to be in breach of this legislation.   

Hon JON FORD:  I am advised that Western Australia is the only jurisdiction that is including this restriction in 
its terrorism legislation.  The former Premier was adamant that it be included in this legislation.  The member is 
right; it is to avoid those circumstances in which a person panics and runs away and is shot. 

Hon GIZ WATSON:  This is one clause of the bill that I will agree with.   

Clause put and passed.   

Clause 30:  Power to search people - 

Hon GIZ WATSON:  I move - 

 Page 28, lines 1 and 2 - To delete “or strip search (as defined in Schedule 2 clause 1)”. 

My amendment relates to the power to search people.  The intention of my amendment is to ensure that when the 
police take people into custody, the police should be limited to performing a basic search.  If a person is to be 
subjected to a much more intrusive and intimate process of strip search, it should be carried out subject to a 
warrant.  My amendment will limit the powers to search at this point in the process to a basic search of that 
person.  A person may be detained in a very public place.  When it is reasonable to search a suspect for a weapon 
or explosives, that basic search could be logically carried out in these circumstances.  However, a detained 
person who may not be a suspect but who may be a person whom the police sought to apprehend under this 
preventative detention legislation should not be subjected to a strip search at that point.  If the strip search is 
considered necessary, it should be carried out after suitable authority has been granted by a court or magistrate.  I 
cannot envisage that a person would have something on his person which would be likely to either threaten 
somebody else or be used in a terrorist act and which could not be detected by a basic search.  Will the minister 
indicate why a strip search would be necessary at that point? 

Hon JON FORD:  Currently the police do not have a general search provision available to them.  They have to 
reasonably suspect that somebody is carrying a weapon that is an immediate threat to them before they can carry 
out a search.  They cannot pull someone over by the side of the road and say, “Hands up against the wall; I’m 
going to pad you down”, as we see in American movies.  We are talking about situations that are very highly 
charged and in which the tension is high.  Police are like anybody else, although better trained, looking for 
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people involved in some sort of terrorist act with the purpose of preventing terrorist activity.  The government 
believes it is necessary to give police the power to ensure that a subject who is a person of interest and targeted 
by an authority is made safe before they take them into custody.  Notwithstanding that, clause 30(3) states - 

A police officer must not do a strip search of a person under subsection (1) unless the officer reasonably 
suspects - 

 (a) that a strip search is necessary; and  

 (b) that the seriousness and urgency of the situation require a strip search to be done.   

There are other provisions within the schedule that list how a strip search is done, including how they do it, how 
they have to have somebody else present etc.  We could imagine the situation of going into a room and finding 
somebody bulked up or a skinny person who looks larger than life, knowing that they are hiding something, 
given their background, and has a weapon or represents a real threat.  Under those circumstances, it is not 
unreasonable that the act has been designed to give police that power.   

Hon GIZ WATSON:  The minister has given a scenario of one particular incident.  As we know, terrorist acts 
are often carried out in public places.  I am afraid that the minister has not answered my question about what 
would be discovered by a strip search that would not be discovered by a basic search.  I am talking about 
dangerous items such as explosives, guns or knives.  Schedule 2 states - 

A police officer authorised by this Act to do a basic search of a person may do any or all of the 
following - 

 (a) scan the person with an electronic or mechanical device, -  

That would pick up any metallic device wherever it was on the body, even if it was secreted somewhere out of 
sight - 

  whether hand held or not, to detect any thing; 

 (b) remove the person’s headwear, gloves, footwear or outer clothing (such as a coat or jacket), 
but not his or her inner clothing or underwear, in order to facilitate a frisk search; 

The minister has outlined a certain scenario.  I would argue that if someone appeared to have something bulky 
about his person, taking off his coat or jacket would probably facilitate accessing whatever that was.  By 
contrast, we have to envisage someone as a person of interest, not necessarily a suspect, who might be 
apprehended at the Perth railway station.  Under this provision, the police cannot only do a basic search but also 
a strip search of that person at or soon after the time when the person is taken into custody.  That is basically 
immediately.  This person could be standing on the platform at the Perth railway station and schedule 2 would 
provide that - 

A police officer authorised by this Act to do a strip search of a person may do any or all of the 
following - 

 (a) remove any article that the person is wearing including any article covering his or her private 
parts; 

 (b) search any article removed under paragraph (a); 

 (c) search the person’s external parts, including his or her private parts.   

That is something that should happen at a police station at the very least, or somewhere private, if it is to happen 
at all.  I think it is entirely reasonable that a search is carried out in the first instance.  I accept that there is a need 
to ensure that the person is not a danger to themselves, the public or the police officer.  I do not think the 
minister has satisfied me that there is anything that could be obscured in a basic search that is likely to cause 
harm to other people.  I think it is reasonable that a further strip search be carried out in private.  We argue that it 
should only be carried out with the issuing of a direction from the court.  At the very least, given that we know 
that terrorist activity targets public places, such as railway stations and hotels, the possibility of the police 
requiring people to take all their clothes off in a public place is not only deeply offensive but also unnecessary.   

Hon SIMON O’BRIEN:  This is a very sensitive matter.  Sometimes it is not very well understood.  I do not 
know whether any members in the house have been involved in carrying out a body search under law.  I have.  It 
is not a pleasant thing for anybody.  One thing that is stressed at any law enforcement agency in Australia is the 
need to be observant of dignity and propriety.  There are a range of very practical reasons for that as well as 
purely sensitive considerations.  It is not easy to legislate for because as we become more and more prescriptive, 
more and more questions need asking.  I have read clause 30 with interest.  I think it is phrased in that way 
because it needs to be.  I want to return to clause 30 but we need to look at the other reference in the schedule.  I 
do not seek to debate the schedule now but because there is a specific reference to it, we must have recourse to it.  
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Schedule 2 relates to how searches must be done.  All the operating procedures I would normally expect to see in 
a police force’s general orders, or whatever, are enshrined in legislation.  If anything, I disagree with them being 
included in legislation, but that is a sign of the times.  There is quite a bit of detail in the schedule about what 
must be done, or not done, and what proprieties need to be observed.  I do not propose to read through it, but 
division 2 of schedule 2 contains an explanation of general procedure.  It sets out the sorts of things that have to 
be done, according to the law.  Before a searcher does any sort of search, he must request the person to consent.  
There are other procedures when people do not consent.  Searches are to be done as quickly as is practicable, and 
are not to be more intrusive than is reasonably necessary.  The search must be done by a person of the same 
gender as the suspect.  If the searcher proposes to remove any article the suspect is wearing, he must tell that 
person why it is considered necessary to do so, and so on.  It even refers to replacement clothing, and so on.  We 
are including in this proposed law a requirement for officers to have regard for all those things.  We will worry 
about the detail of schedule 2 if and when we ever get to it.   
Before returning to clause 30, we must look at the several references in that clause to clauses 2 and 3 of 
schedule 2.  Clause 2 of schedule 2 outlines a basic search.   It will be seen that a basic search can be done by 
scanning a person with a detector device, or removing peripheral articles of clothing, such as headwear, gloves 
or shoes.  People are asked to remove their shoes at airport security check-ins almost as a matter of course these 
days, and I am blowed if I know why.  Do they honestly think I have something in my shoe?  However, that is 
what is done.  Perhaps the suspect will be asked to remove an overcoat.  It is specifically not about removing 
inner clothing or underwear, even to facilitate a frisk search.  A frisk search is part of a basic search, and it is 
simply a running of the hands over the clothing on the outside.  Any articles such as hats or gloves can be 
searched, having been removed.  The member has asked whether that should be enough to determine whether 
someone is carrying something that might pose a threat, for example a weapon, or a bomb strapped to the curve 
of the back.  Normally, one would say yes.  It might be possible to see a bulge under a person’s clothing, or feel 
a knife strapped to someone’s back or a bomb strapped to an armpit.  An article might be found in a shoe, which 
would justify removing the shoes.  In most cases it would be sufficient.  The trouble is that, once something can 
be felt under a shirt as a result of a frisk, or a bulge can be seen under a shirt or some other garment, then what?  
That is why the strip search is necessary.  That is what gives rise to the reasonable suspicion in the officer’s 
mind, which takes us back to clause 30, with which we are dealing.  It is there that we find a range of provisos.  
Clause 30(1) states -  

If a police officer who takes a person into custody under a preventative detention order, or who is 
present when the person is taken into custody, reasonably suspects - 

Searching a suspect does not occur as a matter of course.  I assumed that whenever people were taken into 
custody after having been arrested, they were searched as a matter of course.  I thought that that was a standard 
procedure in this state.  It must be different in these circumstances because a police officer must reasonably 
suspect the matters contained in the provisions set out in this clause and suspect that it would be prudent to 
search the person.  It is not even compulsory to conduct a search.  A police officer involved in enforcing a PDO 
in an anti-terrorist operation could reasonably suspect that it would be prudent to search a suspect to ascertain 
whether the suspect was carrying sizeable items such as a computer disk or a laptop concealed under his coat.  A 
police officer could reasonably suspect that the person was carrying other items that may be evidence of a 
possible terrorist attack and so on.  That relationship is spelt out in schedule 2.  Subclause (3) explicitly states -  

A police officer must not do a strip search of a person under subsection (1) unless the officer reasonably 
suspects - 
(a) that a strip search is necessary; and  
(b) that the seriousness and urgency of the situation require a strip search to be done. 

A number of hurdles must be jumped over.  “Reasonably suspects” must be proved if the operation is ever 
reviewed, and I suspect it would be.  The officer would have to demonstrate why he reasonably suspected those 
things.  If after having frisked a suspect it was obvious that the suspect was hiding something under his jumper, 
the officer would know that it would be prudent to uncover the item, because that is what he must do.  He would 
need to have the power that this clause provides to ask the suspect what was under the jumper or, depending on 
the demeanour of the person or on the situation, have the person hold up his arms and allow the officer to either 
remove the item from under the jumper or to raise or remove the jumper to expose the item.  That is what must 
be done in that type of situation, and it is not pleasant for anybody.  The officer would have to satisfy him or 
herself about what the suspicious bulge under the jumper was.  It might be a medical dressing or a colostomy 
bag.  That has been known to happen.  Often there are perfectly natural reasons that a person has a bulge under 
his clothing, although it may not be immediately apparent.  If after having done that and having uncovered 
whatever needed to be uncovered, the cause that the officer had to believe on reasonable grounds the search was 
necessary was removed, the officer would have no basis upon which to proceed any further with a search.  Even 
a strip search as such does not have to extend to stripping someone naked.  Even if a suspect had to remove 
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every article of clothing, the usual procedure would ensure that the person would not be naked at any time.  If the 
person takes off his clothes, he can be given a paper gown or something similar to put on to preserve his dignity 
to the extent possible.  Finally, particularly in this jurisdiction, it would be absolutely essential that a full strip 
search involving the removal of underwear and so on not be done on the platform of Perth’s railway station or 
wherever the incident occurred.  It would be carried out somewhere more discreet.  However, I can conceive of 
an intercession under a preventative detention order of a terrorist group in which a limited form of frisk search 
might be necessary on the spot - in the street.  Even the removal of a shirt might be necessary if something 
appeared to be strapped to a person’s body.  I seriously believe that, although it is not a very nice thing to 
contemplate or even discuss, the regime set out in the bill for searching people and so on is very thorough and, to 
the extent possible, it reflects a desire by this Parliament to maintain the dignity of people, even those in that 
potentially embarrassing and distressing situation.  The point is well made by the honourable member.  However, 
given that we have recourse to division 2, schedule 2, we must acknowledge that the bill contains sufficient belts 
and braces.  
I am sorry to have taken the time to explain that, but I thought it might be useful for members.  It is not a 
pleasant matter to talk about or even consider; nonetheless, it is important that we, as legislators, show that it is a 
sensitive matter by spending at least a little time to talk it through.  

Hon GIZ WATSON:  It was interesting to follow Hon Simon O’Brien’s contribution to the debate.  It seems to 
me that, at the very least, if an officer suspected or even felt something was obscured that could not be accessed 
without requiring further articles of clothing to be taken off, this provision could allow the officer to do a basic 
search and to proceed to a full strip search only if there is sufficient suspicion that that person had something.  
However, clause 30(1)(b) states in part that - 

. . . the police officer may do a basic search or strip search . . .  
By my reading of that, the police officer could move straight to a strip search.  The officer would not necessarily 
have to start with the less intimate search; he could require a strip search as the first step.  That is one of my 
concerns.  

Hon Simon O’Brien:  Division 2 of schedule 2 spells it out.  

Hon GIZ WATSON:  Then this clause needs some clarification.  I agree with members’ comments that 
schedule 2 contains some checks and balances.  My concern is that this clause provides that a person who is a 
person of interest - not necessarily even a suspect - in a public place could be required to be subject to a strip 
search as the first step.  The clause does not provide that the procedure is that a police officer must do a basic 
search and then, if he has further suspicions that he wants to investigate, do a strip search.  It simply states - 

the police officer may do a basic search or strip search (as defined in Schedule 2 clause 1) of the person 
at, or soon after, the time when the person is taken into custody, and seize any seizable items or 
evidence of, or relating to, a terrorist act found as a result of the search. 

I still believe that the drafting of this clause does not provide a sufficient balance and protection for an 
individual.  When we dealt with clause 29, which deals with the use of force, it was suggested that force must 
not be used nor the person subjected to greater indignity than is reasonably necessary; yet, straightaway in the 
next clause, we are allowing for a strip search to be the first option used. 
I am still seeking a response to another question.  What items that are dangerous or should be discovered at the 
first instance would not become apparent in a basic search and, therefore, require a strip search?  Hon Simon 
O’Brien has mentioned the example of somebody having something, such as a computer disc, strapped to his 
back or another part of his body.  I do not believe the argument could be made that a computer disc would pose a 
sufficient danger that it had to be taken away from the suspect right there and then at the time he is taken into 
custody.  I would argue that something like that could be discovered by a strip search back at the police station.  
Perhaps the minister could indicate what he thinks would not be found by a basic search. 
Hon JON FORD:  I will not go over the issues that Hon Simon O’Brien mentioned, because they have been 
covered quite sufficiently.  I intend to refer to them when dealing with schedule 2.  This clause deals only with a 
person who has been named in the order and taken into custody, which means that nobody else would be in the 
room, and the order would apply specifically to that person. 
Hon Giz Watson:  That person can be a person of interest; he does not necessarily have to be a suspect. 
Hon JON FORD:  The clause reads -  

If a police officer who takes a person into custody under a preventative detention order, or who is 
present when the person is taken into custody, reasonably suspects . . .  

It is either of those two positions.  It is therefore a specific person at a specific point who is about to be taken into 
custody.  I am advised that what Hon Simon O’Brien has said is correct.  The discrete limitation to a basic search 
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is when it gets down to somebody’s underclothes; that is the end of it.  It then becomes a strip search.  For 
example, a police officer might be searching for a code that is needed urgently.  The officer might reasonably 
suspect that a person has the code in a telephone.  Who knows the situation?  The code might be a trigger 
number or whatever is required.  If the code is hidden in a bra, for example, it is off limits at that point.  We can 
take it one step further and look at items that we think are innocuous that could be used for detonation.  For 
example, if a couple of small vials of chemicals, which when broken would cause a violent reaction, were hidden 
in a person’s underclothes, a police officer could not access those by doing a basic search.  Having said that, 
there must be reasonable suspicion.  That is just one example.  I acknowledge Hon Giz Watson’s point.  We have 
to balance the rights of the individual - I mentioned this during the second reading debate - with what we are 
trying to achieve, regardless of the debate and whether it will be effective.  The intent of the bill is to prevent 
large-scale mass murder.  That is what it is about.  It comes back to the basic rights of society and the basic 
rights of an individual.  I honestly would have preferred another minister to be leading this debate.  However, I 
accept that this comes with the job.  The primary interest of any government - it is also my primary interest - is 
to look after the wellbeing of its citizens.  When a balanced judgment is made, the government believes that 
there are sufficient safeguards in the bill to look after the rights of an individual and to ensure, as is contained in 
schedule 2, that an individual’s dignity and reasonable privacy is maintained while officers carry out their duties.  
As I said, a basic strip search stops with a person’s underclothing.  Unfortunately, although we may try to 
imagine what items may be used in a terrorist act, what is considered a dangerous item can change quickly.  
Those who want to cause harm to a great number of people can be very creative in finding devices, equipment, 
chemicals and objects that are effective in causing pain, disruption and death.  That is why this clause has been 
included in the bill.  As I said before, this clause is necessary; indeed, it would not have been included in the bill 
if we did not think it was necessary.   

Hon GIZ WATSON:  Do I understand from what the minister just said that the definition of a “strip search” as 
contained in the bill will extend the nature of a strip search?  What I understood the minister to be saying is that 
currently a strip search stops at a person’s underwear, but this will -  

Hon Jon Ford:  A basic search stops with a person’s underclothing.  

Hon GIZ WATSON:  According to schedule 2, a basic search refers to outer garments such as gloves, footwear 
and headwear.  It does extend to a person’s inner clothing or underwear.  At that rate, I would have thought that a 
person’s shirt could not be removed.   

Hon JON FORD:  Clause 30(1) states -  

If a police officer who takes a person into custody under a preventative detention order, or who is 
present when the person is taken into custody, reasonably suspects -  

(a) that it is prudent to search the person in order to ascertain whether the person is carrying any 
seizable items; or  

(b) that the person is carrying any seizable items or evidence of, or relating to, a terrorist act, . . .  

That provides that it will be limited to those items.  Clause 4 of the bill states -  

“evidence of, or relating to, a terrorist act” includes anything that -  

(a) was or may have been used; 

(b) is or may be being used; or 

(c) is about to be or may be used, 

to do a terrorist act or in preparing to do a terrorist act; 

It states also -  

“seizable item” means anything that -  

(a) would present a danger to a person; 

(b) could be used to assist a person to escape from lawful custody; or 

(c) could be used to contact another person or to operate a device remotely;  

Those definitions are very good.  I reiterate what I said at the beginning of this debate.  This bill is about 
extraordinary circumstances.  The power to search people is very serious.  It should not be treated lightly or 
flippantly.  We are not saying that someone will be given the power to dredge through the general community to 
see what they can find.  This order must be issued by a retired Supreme Court judge.  It must then be reviewed 
by the Full Bench of the Supreme Court.  Having said that, we understand that some protections must be put in 
place.  The member said that a computer disk is not something that we would need to seize immediately.  



Extract from Hansard 
[COUNCIL - Wednesday, 23 August 2006] 

 p5059b-5071a 
Deputy Chairman; Hon Jon Ford; Hon Simon O'Brien; Hon Giz Watson 

 [11] 

However, it might be.  I do not like to go into subjective scenarios, but we might be looking for a specific disk 
that contained codes or other items that could trigger a device that would cause harm to the subject, or people 
around the subject, if it was detonated.  A number of grades of detonators are commonly available today that will 
not only kill the person who is wearing them but also cause serious danger to people who are not even near them.  
Those are the sorts of items that we are looking at specifically.  As Hon Simon O’Brien had said, this is serious 
business.  If we accept that we need this bill to protect the citizens of this state - there may be some debate about 
that - we should also accept that we need to allow certain things to occur, otherwise there will be no point in 
having the bill.  This clause will ensure that the police have the tools that they need to be effective in preventing 
mass loss of life.  That is what this bill aims to achieve.  

Hon GIZ WATSON:  I realise that I probably exhausted this particular avenue of debate.  I believe that the 
minister said that, in the operation of this clause, the matter would have already gone before a Supreme Court 
judge for a review.  I do not think that would have happened necessarily.  It seems to me that we have not gone 
through that step at this point.  The Supreme Court has not had anything to do with authorising the police officer 
under these powers to search people.  Even if the committee accepts that there is a necessity to allow for strip 
searches to be carried out of persons who may, as the minister has said, be the person who has been taken into 
custody or the person who is present when the person is taken into custody, at the very least it seems reasonable 
to have a two-step process.  The first thing that is done is a basic search.  If the person is not satisfied that the 
basic search has revealed the item to be seized, a strip search should be carried out.  As the clause reads at the 
moment, the police can go straight to a strip search.  It does not say that first this can be done and if that reveals 
nothing, the more drastic action of undressing the person can be taken.  I think this is excessive and if my 
amendment is not passed, I will oppose the clause. 

Amendment put and negatived. 

Clause put and passed. 

Clause 31 put and passed. 

Clause 32:  Release of person from preventative detention - 
Hon GIZ WATSON:  I have a proposed amendment to this clause.  Under this clause, an officer who is 
detaining a person under a preventative detention order may release the person from detention.  No criteria or 
other guidance for the exercise of a discretion is provided.  Some criterion or guiding principle should be 
inserted both here and more generally in the bill as a whole.  It would spell out the intrusive and extraordinarily 
limited nature of the intention of Parliament to interfere with the civil liberties and freedoms so long cherished 
and protected by common law.  Specifically, if it were mandatory for the officer to release a detainee once he is 
satisfied that the grounds no longer exist, the result would be immediate release rather than a wait for revocation 
of the order, which might not always be achieved immediately.  Further, I cannot at the moment see any 
justification for allowing a PDO to continue to exist following release.  Therefore, if an officer decided to 
release, should he or she not also be required to seek revocation?  At present, I think it is paradoxical when one 
considers the whole scheme and its purposes that an officer can release and keep the PDO - it would continue - 
in his back pocket to use at his leisure to re-incarcerate the uncharged and unconvicted subject.  Such a decision 
would be invisible to the public and free of judicial or issuing authority scrutiny or approval.  This risks and 
facilitates all sorts of abuse, including releasing people on a leash so as to induce them to do all sorts of things on 
pain of being picked up again as soon as they displease their handlers.  I could give an example, which is 
probably familiar to members, of the issues that surrounded the Hilton Sydney bombing and the Ananda Marga 
people who were wrongly convicted of that bombing incident.  This provision in clause 32 leads to some very 
serious questions about whether it is the intention of the government to allow this capacity for a person to be 
released but for the PDO to continue to operate, which is the way I read it.  If that is not the intention of the 
government, why is it leaving the provision like that?  What does it intend to achieve?  Is this perhaps an 
oversight, in which case would the government contemplate an amendment to make it clear that it is not the 
intention to basically release the person so that the person believes he or she not only has been only let off but 
also is innocent and no longer of interest to the police, when in fact the preventative detention order continues to 
be in force and not formally revoked? 

Hon JON FORD:  The government would not support the proposed amendment.  The member explained what 
the amendment proposes to do, but I will go through it again.  It removes the provision that releases a police 
officer from the obligation to provide a signed written statement that a person is being released from detention so 
that the person may be dealt with in accordance with a warrant under the Australian Security Intelligence 
Organisation Act, the Crimes Act or dealt with according to law in relation to a suspected offence.  Proposed 
subclause (5) makes it clear that the person can be taken to be released from the order and the person must not 
again be taken into custody on some other basis.  The amendment in proposed subclause (5) would have the 
effect of the person not being able to be taken back into detention.  The intention of clause 32(7) is the opposite.  
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While the order remains in force, the person can be taken back into detention after being dealt with in custody on 
some other basis.  The member actually said that.   

We should think about the practical applications of this, particularly Australia-wide or internationally.  A person 
may be held in custody for up to 14 days.  Mr ASIO may tap on our door saying that the person is of interest to 
that organisation.  ASIO may present its evidence and authority to take that person into custody.  I believe that 
under its legislation ASIO can hold a person for up to seven days.  Our state officers will allow that, but the 
person may remain of interest for some other part of the investigation.  The WA Police will carry out their 
investigations and may still require the suspect to be retained.  In a combined countrywide operation it may be 
thought that, although the person would be released to ASIO as a priority, there would still be a need for the 
person of interest to be involved in that part of the investigation being undertaken in this state.  The person 
would be released initially but then held in custody for the remainder of the time.  The bill in its current form 
states that if ASIO took a person into custody for seven days, the clock would not stop on the preventative 
detention order.  The obligations under the preventative detention order would remain in place.  If, for example, 
on day four of a 14-day detention order the WA authorities released the suspect for seven days, when he was 
taken back into custody they would have the option of exercising a further three days’ detention if that was 
necessary to complete their investigations.  It could be that, as a result of an investigation carried out by ASIO, 
the person may be deemed to be of no value to the investigation and, therefore, not a person of interest.  That 
may be enough to convince the WA authorities.  As such, that person would probably be released.  Alternatively, 
it could be that the WA authorities would be advised to continue their investigation.  Although we are allowing 
for 14 days’ detention, certain people argue that that is not long enough.  The Parliament is considering whether 
14 days is enough time.  A person can be held in custody for 14 days if the authorities so determine.  It would 
not matter whether a person was detained under another act during that time; the detention period would remain 
the same although it would not extend the time a person can be incarcerated.  The government has taken the 
good advice of people who would be involved in such operations.  It accepts the advice as a practical way to go 
forward.  That is the way the legislation has been drafted. 
Hon GIZ WATSON:  Is the minister saying that the only circumstances in which somebody could be released 
from detention - even if the preventative detention order was in force - was if he had been taken in by ASIO?   
Hon JON FORD:  I am sorry if I am clumsy in my explanations; it is getting late.  Under a preventative 
detention order, people can be questioned only to verify their identity.  If a person is to be investigated under 
other acts - not just the Australian Security Intelligence Organisation Act, but also the Criminal Code - he must 
be taken out of the PDO system and dealt with under those specific acts.  If he is then taken into custody to deal 
with the matters that arise under those acts or under the Criminal Code, he is entitled to everything that he would 
be entitled to under those acts but which are excluded under the PDO; for instance, unlimited access to his 
lawyer.  In that case, it actually would be a good thing for him to be extracted from the PDO.  Once those 
matters are concluded -  
Hon Giz Watson:  Unless he is called in by ASIO, which would not help much. 
Hon JON FORD:  Whatever benefits are provided under those acts would apply to that person, and not the 
constraints or the rules of the PDO.  Once that person went back under the PDO, the rules of the PDO would 
apply.  I can imagine certain circumstances in which the person of interest would actually prefer to be taken out 
of the PDO system and dealt with under a different act.  However, that would be up to the officers who are 
seeking to charge that person under another act, or to act under another act. 
Hon GIZ WATSON:  Is the minister basically saying that there is no circumstance in which a person could be 
released from a PDO, other than into some other form of custody?  I have two comments.  Firstly, following the 
scenario that the minister has just outlined, which I can understand, if someone is detained under a PDO and if 
sufficient information comes to light, he can be charged under the Criminal Code or some other act and then 
removed from preventative detention into police custody - the more normal police custody - and charged with 
those offences.  It seems to me that it is a double-jeopardy issue to then have that person, after those charges are 
found to be unsubstantiated and bail has been applied for, called back in under the preventative detention order.  
The police have had the opportunity to find the evidence to lay the charges, but if that is not enough to prove that 
that person cannot be held because there is not sufficient evidence or reason, they can be called back in under the 
PDO that is still running.   
Perhaps the minister will clarify whether a person can be released other than into the custody of another 
authority while the PDO is still running.   
Hon JON FORD:  A person could be released after a day, half a day or half an hour.  If the officer ascertains 
that it is not a person to whom a preventative detention order should apply, he could retrospectively move to 
revoke the order.  In part that is saying that they do not have to go through the formal process in a practical sense 
at the police officer’s discretion, because otherwise he would have to justify it and find a judge to revoke the 
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order.  I am advised that a police officer has to revoke the order, but the person can be released.  If a PDO is in 
force and the police officer who is detaining the person under the order is satisfied that the grounds on which the 
order was made had ceased to exist, the police officer must apply for the revocation of the order.  For example, 
Mr ASIO might take the person away.  In that process, actions might arise and the officer involved with the PDO 
becomes satisfied that the grounds on which the order was made have ceased to exist.  Even though that person 
is at ASIO, he must move to have the order revoked.  A converse situation is that evidence may come to light 
that a person may have been involved in a murder and he becomes the subject of an investigation.  It could be a 
non-related murder, but during the course of that investigation that person may be eliminated from the suspect 
list.  If the grounds on which the order was made continued to exist, that person could be brought back.  A 
person could be dealt with under another act if it involved an incident that is not related to the terrorist activity.   

Hon GIZ WATSON:  I appreciate that scenario and I understand that possibility arising.  I understood the 
minister to say that when a person is released from the preventative detention order and it is understood that the 
police must apply for revocation, there is the potential for that process to not be completed.  The order is still in 
operation, but the person is no longer in custody.  This is one of the reasons for my proposed amendment.  The 
provision in the ACT act is much clearer.  Perhaps it might be useful at this point to formally move my 
amendment, which will basically delete clause 32.  I move - 

Page 29, line 13 to page 30, line 32 - To delete the lines and insert instead - 

(1) The police officer detaining a person under a preventative detention order may release 
the person from detention under the order. 

Note. A person may be released, for example, so that the person may be arrested and 
charged with an offence and otherwise dealt with in relation to the charge. 

(2) The police officer who releases the person from detention under the preventative 
detention order must give the person a signed written statement that the person is 
being released from that detention. 

(3) The statement must identify the police officer who signs it. 

(4) To remove any doubt, a person is taken to have been released from detention under a 
preventative detention order if the person is taken into custody, or detained, on some 
other basis, whether or not the person is told that the person is being released from 
detention under the order. 

(5) If a person is released from detention under a preventative detention order - 

(a) the order lapses; and 

(b) the person must not again be taken into custody, or detained, under the order. 

I do not think proposed subclause (1) is substantially different from subclause 32(1).  The note underneath is a 
similar provision, as the minister has just described.  Proposed subclause (2) makes it very clear, rather than what 
we currently have in front of us, that the person understands and has written confirmation that they are being 
released from detention.  Proposed subclauses (3), (4) and (5) would remove the need for persons to be detained 
again.  We believe that that is a fairer provision.  I argue, as I have with a number of these amendments, that the 
ACT is still complying with the Council of Australian Governments agreement and is still meeting the 
requirements to provide provisions for preventative detention orders; however, it has put in its act more 
substantive provisions that make it clear that once the preventative detention order is finished, it is finished.  It 
clearly removes the possibility of the scenario that I related in my introductory remarks on this clause that 
somebody could be released and then basically be kept on a leash.  From what I have heard from the minister, I 
do not think that is the intention.  This amendment makes it very clear that the person who is being released 
would understand that he is being released from a preventative detention order because he has received a written 
statement signed by an identifying police officer indicating that.  I think it is a reasonable provision.  I ask the 
house to support it.   

Amendment put and negatived. 

Clause put and passed. 

Progress reported and leave granted to sit again, pursuant to sessional orders. 
House adjourned at 9.41 pm 

__________  
 
 


